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White & Case has a team in Paris that is one of
the most complete and developed in the market,
with interdisciplinary expertise and experience
that is second to none. White & Case is one of
the very few international firms to offer such
a high level of expertise in handling the most
delicate and complex restructuring briefs. The
team adapts efficiently to difficult environments
and crisis situations, and is particularly known
for its capacity to assist proactively and avoid
foreseeable crises. The team works routinely

Authors

) Saam Golshani is a partner in
White & Case’s Paris office and
a restructuring, private equity
and M&A lawyer. He has more
than 20 years’ experience in
representing French and
multinational clients, including investment
funds, investment banks, entrepreneurs,
industrials, listed and non-listed companies,
and distressed companies. Saam acts on
behalf of creditors, debtors, investors and
potential buyers on the many issues arising
from difficult situations, corporate
reorganisations and insolvency proceedings.
He has recently led the team in advising on
matters that were widely covered in the press,
including for Atos, Casino, Emeis (ex Orpea),
Solocal, Technicolor, Europcar Mobility Group,
Vallourec, Comexposium, Dream Yacht, THOM
Group, Conforama, Arc Holdings, Via Location
and Antalis.

4 CHAMBERS.COM

on complex restructurings, from negotiation
and mediation to litigation and counselling.
White & Case represents debtors, creditors,
committees, fiduciaries and lender groups in
formal bankruptcy and insolvency proceedings
in courts worldwide, as well as in intricate out-of-
court financial restructurings, recapitalisations
and rescue financings. It also represents buyers
and sellers of distressed loans and claims, and
in distressed M&A mandates.
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restructurings. She advises companies,
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reorganisations and insolvency proceedings.
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1. Overview of Legal and
Regulatory System for Insolvency/
Restructuring/Liquidation

1.1 Legal Framework

The major laws applicable to French restructur-
ing and insolvency that have been passed in the
last ten years are as follows.

« Law No 2005-845 dated 26 July 2005,
together with its enforcement Decree No
2005-1677 dated 28 December 2005, has
deeply modernised restructuring and insol-
vency law by giving priority to the negotiation
and prevention of financial difficulties. The
safeguard proceeding was one of the major
innovations introduced by this law.

+ Ordinance No 2008-1345 dated 18 December
2008 had the main objective of making
safeguard proceedings more accessible
and attractive by relaxing the conditions for
their initiation and improving a company’s
reorganisation conditions.

+ Law No 2010-1249 dated 22 October
2010 introduced the accelerated financial
proceeding.

+ Ordinance No 2014-326 dated 12 March
2014, and complementary Order No 2014-
1088 dated 26 September 2014, introduced
significant changes to restructuring and
insolvency proceedings (eg, pre-pack
proceedings).

» Law No 2015-990 dated 6 August 2015
introduced the shareholder squeeze-out,
intended to promote economic growth,
activity and equal opportunity. This law
has also created specialised commercial
courts with exclusive jurisdiction for large
companies.

* Law No 2016-1547 dated 18 November 2016
(Loi pour la modernisation de la justice du
21eme siecle) brought, among other things,

6 CHAMBERS.COM

modifications with respect to changes to the
by-laws and the share capital of a debtor
under a restructuring plan, and clarified
certain existing doubts with respect to the
reconstitution of equity and the rights of new
money creditors.

Law No 2021-1193 dated 9 December 2016
amended the regime governing directors’
liability in insolvency scenarios in order to
encourage the recovery of honest directors of
failed businesses.

Law No 2019-486 dated 22 May 2019 (Loi
Pacte) introduced additional amendments
and empowered the government to
substantially amend the French insolvency
law in order to transpose European Directive
No 2019/1023 dated 20 June 2019, which
aimed to harmonise European legislation
regarding preventative restructuring
proceedings and debtors’ recovery.
Ordinance No 2020-341 dated 27 March
2020, Ordinance No 2020-596 dated 20 May
2020 (in force from 22 May 2020), Ordinance
No 2020-1443 dated 25 November 2020 (in
force from 27 November 2020) and Law No
2020-1525 dated 7 December 2020 (in force
from 9 December 2020) temporarily amended
French restructuring and insolvency laws to
deal with the COVID-19 health crisis. Some
measures that were initially adopted by
these ordinances were due to expire on 31
December 2020, but Article 124 of Law No
2020-1525 extended them until 31 December
2021.

EU Directive No 2019/1023 of 20 June 2019
on preventative restructuring frameworks,
discharge of debt and disqualifications, and
measures to increase the efficiency of pro-
cedures concerning restructuring, insolvency
and discharge of debt, and amending Direc-
tive (EU) 2017/1132 (Directive on restructur-
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ing and insolvency) (the “EU Restructuring
Directive”).

+ Ordinance No 2021-1193 dated 15
September 2021 (the “2021 Ordinance”),
effective from 1 October 2021 in respect
(with limited exceptions) of preventative and
insolvency proceedings opened as of such
date only, and Decree No 2021-1218 of 23
September 2021 for the implementation of
the 2021 Ordinance (the “2021 Decree”)
transposing the EU Directive.

1.2 Types of Insolvency
Under French law, there are two categories of
proceedings:

+ amicable or out-of-court proceedings; and
* insolvency or court-administered
proceedings.

The first category includes mandat ad hoc and
conciliation proceedings. The second category
includes safeguard, accelerated safeguard, judi-
cial reorganisation and judicial liquidation pro-
ceedings, although the debtor under safeguard
proceedings is not cash flow insolvent (état de
cessation des paiements).

French law distinguished the accelerated finan-
cial safeguard proceeding and the accelerating
proceedings (the previous regime). Since the
2021 Ordinance, both proceedings have been
merged into one single procedure: the acceler-
ated safeguard procedure.

1.3 Statutory Officers

In out-of-court proceedings, the president of the
court appoints a mandataire ad hoc or a concilia-
tor, whose mission is laid down in the order.

In safeguard and judicial reorganisation pro-
ceedings, the court appoints a supervisory
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judge, a judicial administrator and a creditors’
representative.

In liquidation proceedings, the court appoints a
liquidator and a judicial administrator if the com-
pany continues to operate its business, in order
to organise the sale of the business as a whole
through an open bid process.

In out-of-court proceedings, the mandataire ad
hoc or conciliator does not have any manage-
ment responsibilities; their mission depends on
the petition of the debtor and the order of the
president of the court, and mainly consists of
assisting the debtor in negotiating an agreement
with all or part of its creditors and/or other stake-
holders.

Under safeguard proceedings, the judicial
administrator generally supervises the debtor,
who stays in possession and prepares the safe-
guard plan (mission de surveillance). The court
may decide that the judicial administrator assists
the debtor to manage its business, which means
that all the payments should be controlled by the
judicial administrator (mission d’assistance). This
latter is by experience not the base case and
tends to be rare.

Under reorganisation proceedings, the judicial
administrator generally assists the debtor (mis-
sion d’assistance). The court may decide in
extreme situations that the judicial administra-
tor should substitute the legal representative and
administer the company (mission de gestion).

In any case, acts that are not considered to be
within the ordinary course of business are sub-
ject to the prior authorisation of the supervisory
judge.
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In safeguard and judicial reorganisation proceed-
ings, the creditors’ representative is mandatorily
appointed to represent the creditors and protect
their collective interest, and also to receive and
verify all the proofs of claims from creditors.

The liquidator is mandatorily appointed to carry
out transactions regarding the disposal of the
business of the debtor (as the management is
usually divested of all its rights) and to distribute
the proceeds among the creditors according to
the ranking set forth by the Commercial Code.

Out-of-court proceedings are carried out by a
mandataire ad hoc or conciliator, whose name
may be suggested by the debtor itself, under the
supervision of the president of the commercial
court.

In court-administered proceedings, the court
appoints the officers and fixes their mission
within the judgment opening insolvency pro-
ceedings.

In safeguard and judicial reorganisation pro-
ceedings, the public prosecutor may submit to
the court the name of a judicial administrator and
the creditors’ representatives to be appointed,
upon which the court shall request the debtor’s
observations. The rejection of such proposals
must be duly motivated. The debtor may also
propose the name of a judicial administrator.

In liquidation proceedings, the public prosecu-
tor can suggest the appointment of a particular
liquidator.

The court can replace the officers on its own
initiative, or at the request of the public prosecu-
tor or the supervisory judge (at the request of
the debtor or creditors). The officers can request
their own replacement.
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To be eligible, the officers must pass a national
exam and be registered on a list.

2. Creditors

2.1 Types of Creditors

In the course of court-administered proceedings,
creditors are subject to the same rules regard-
less of whether they are secured or unsecured,
particularly the stay on payment and enforce-
ment. As such, they need to file a petition in
relation to pre-insolvency claims within a limited
period of time starting from the judgment open-
ing the procedure.

Certain creditors benefit, however, from some
privileges, an efficient security package or rights
that enable them to prime other creditors not-
withstanding the general rules set out in the
foregoing:

« certain creditors benefit from a privilege, such
as employees (who are not subordinated to
the general effect of the court-administered
proceedings) and public creditors;

* “meritorious” creditors are better treated
in safeguard and judicial reorganisation
proceedings as they prime other creditors,
as an incentive for granting new credit and
pursuing business operations with the debtor;

* security interests granting only a preferential
right over the value of the asset (absent any
retention right) are usually inefficient in case
of restructuring and insolvency proceedings
(eg, mortgage, pledge);

» creditors benefiting from efficient retention
rights have an exclusive right over the value
of the retained assets and may require full
repayment to release the retention, whatever
their ranking (eg, pledge over the securities
account); and
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* property-based security interests such as a
French security trust arrangement (fiducie) or
Dailly assignment benefit from an exclusive
right over the value of the assets up to the
value of their claims.

2.2 Priority Claims in Restructuring and
Insolvency Proceedings

Employment claims, procedural costs and
new money claims (including conciliation and
safeguard/reorganisation privilege) have a very
favourable ranking in the legal waterfall of lig-
uidation proceedings under French insolvency
law. The priority of payment among these credi-
tors is as follows:

+ any allowances granted by the supervisory
judge by way of remuneration to managers or
individual debtors;

» claims benefiting from the wage super-
privilege;

* legal costs arising after the opening
judgment;

+ claims benefiting from the privilege of sums
due to agricultural producers;

» claims benefiting from the “new money
privilege” or “conciliation privilege”;

+ claims secured by real estate security
interests, classified in accordance with the
ranking provided for in the Civil Code;

+ claims benefiting from the privilege of wages
(where not paid by the Association for
the Management of the Employees’ Debt
Guarantee Scheme (AGS));

» claims benefiting from the “post-money
privilege”;

* “meritorious” claims resulting from the per-
formance of ongoing contracts and for which
the contracting party has agreed to receive
deferred payment;

+ claims benefiting from the privilege of wages
(where paid by the AGS);
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+ other post claims and prior claims for which
payment is authorised;

« claims benefiting from the Treasury’s lien
(except for indirect taxes);

« claims secured by movable securities or the
lessor’s lien;

+ tax and social security claims (indirect taxes);
and

* unsecured claims, pro rata to their amount.

Note that this order of priority is not relevant to
all creditors — for example, creditors benefiting
from a retention right over assets with respect to
their claim related to such asset will be treated
separately.

2.3 Secured Creditors

Security Over Real Estate Assets

The two most common types of security taken
over real estate property by creditors are the
mortgage (hypotheque) and the lender’s lien
(orivilege du préteur de deniers). Both require a
notarial deed, which entails the payment of fees
to the notaries involved (which is proportional
to the principal amount secured but negotiable
above a certain level), and must be registered
in order to take rank. Both a mortgage and a
lender’s lien give the secured party the same
rights over the property, but a mortgage only
takes rank upon the date of its registration while
a lender’s lien takes rank from the date of the
acquisition, provided that it is registered within
two months (if not, it takes rank upon registra-
tion, like a mortgage). However, this difference
ceased to exist on 1 January 2022 in respect of
liens granted after that date, as such liens will be
regarded as statutory mortgages (hypotheque
légale).

In either case, enforcement may be carried out
by means of a court-supervised public auction
or a court-ordered attribution of the property to
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the secured creditor(s) (subject to the creditor(s)
paying the amount, if any, by which the value
of the property as appraised independently
exceeds the secured amount). In the case of a
contractual mortgage only, enforcement may
also - if agreed in the mortgage deed (or at the
time of enforcement) — result from the direct
appropriation of the secured property by the
secured creditor (subject to the payment of any
excess, as in the case of court-ordered attribu-
tion). Direct appropriation is seldom agreed by
borrowers in normal financing circumstances but
may be more likely to be imposed in a restructur-
ing context.

A fiducie may also be considered for security
purposes in relation to real estate assets but
leads to certain disadvantages in terms of costs,
which will be higher than for a mortgage as the
notarial fees and the registration fee and duty are
based on the value of the property rather than
the amount secured.

Security Over Equity Shares

The most usual types of security over shares
are the pledge over shares (nantissement de
parts) and the pledge over a company’s securi-
ties accounts (nantissement de comptes titres),
depending on the corporate form of the com-
pany. As such, pledgors will fictitiously retain the
shares/financial securities until they are fully paid
up by the debtor. In addition, a fiducie over the
shares of a company is usually considered in
distressed or pre-distressed situations.

Security Over Movable and Intangible
Properties

One of the main types of security over movable
property is the pledge, known as gage in respect
of tangible assets and nantissement in respect
of intangible assets. If the secured obligation is
not performed, the pledged assets may be sold
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and the price paid to the secured creditor who
has a priority right on that price (although not a
first-rank priority right). Contractual appropria-
tion is also possible if it is provided for in the
security documents. The existence of a pledge is
subject to a written instrument (which may be in
electronic format), and its efficiency against third
parties is subject either to a recording in a spe-
cial register or to the transfer of possession of
the movable asset into the hands of the creditor.

In respect of receivables, an assignment by
way of security (transferring title in the collat-
eral) may be used. When the secured assets
are professional receivables and certain other
conditions are met, parties can use the special
regime (known as Dailly security assignments)
provided for by the Monetary Financial Code. As
of 1 January 2022, it is also possible to use the
general assignment regime provided for by the
Civil Code, which enables the transfer by way
of security of all types of receivables between
all types of parties.

Security Over Intellectual Property Rights

In relation to intellectual property rights, a pledge
over trade marks, patents or software requires
registration in the national register held at Institut
National de la Propriété Intellectuelle.

Security Over Cash

Under a cash collateral, title to cash collateral is
transferred to the creditor. If the debtor defaults,
the creditor should be able to set off all sums
owed by the debtor against the creditor’s obli-
gation to return the charged cash to the debtor.

2.4 Unsecured Creditors

Unsecured creditors benefit from several rem-
edies outside of a restructuring or insolvency
context, as follows.
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Formal Notices

Upon non-performance of the debtor’s obli-
gations, creditors can issue a formal notice
requesting performance.

Formal notices entitle the creditor to claim inter-
ests on arrears at the legal rate without needing
to demonstrate actual damages.

Pre-judgment Attachment

Creditors may seek a court order for pre-judg-
ment attachment to secure the debtor’s prop-
erty, preventing asset disposal before a final
judgment. This action requires the creditor to
show both a likelihood of success based on the
merits of the case and a risk that the debtor may
dissipate or conceal assets.

However, pre-judgment attachment is not a per-
manent remedy, as the creditor must still obtain
an enforceable title (titre exécutoire) to enforce
its rights over the debtor’s assets.

Retention of Title

Also known as a “reservation of title” clause
(clause de reserve de propriété), this allows the
creditor to retain ownership of goods supplied
to the debtor until the debtor fully pays for them.

This clause, which must be explicitly included in
the contract, enables the creditor to repossess
the goods if the debtor defaults, provided the
goods are still in the debtor’s estate and have
not been transferred to a bona fide transferee.

If the goods under a retention of title clause
are sold by the debtor to a third party who is
unaware of the clause and acts in good faith,
the creditor loses the right to repossess. How-
ever, if the third-party buyer has not yet paid the
debtor, the creditor can seek payment directly
from them.

11 CHAMBERS.COM

Set-Offs

Creditors may offset mutual obligations with the
debtor, enabling them to deduct amounts owed
by the debtor from any debts they themselves
owe to the debtor. Set-off rights may be contrac-
tual or statutory, generally taking three forms.

+ Legal set-off: applies when debts are certain,
due and payable (créances certaines, liquides
et exigibles), occurring as soon as these con-
ditions are met and the set-off right is claimed
by one of the parties;

* Related debt set-off (dettes connexes):
for debts arising from the same contract,
account or framework agreement. Unlike legal
set-off, this only requires the certainty of the
reciprocal debts and does not depend on
them being due or payable.

+ Contractual set-off: this can extinguish
current or future obligations between parties,
taking effect either on the agreement date or
when obligations coexist.

Use of Contractual Remedies

In continuing performance contracts (eg, leases,
recurring services or goods supply agreements),
creditors can suspend their obligations under the
contract if the debtor’s non-performance is suffi-
ciently serious. Typically, creditors are advised to
issue a formal notice to the debtor indicating that
their obligations will be suspended if the debtor
does not fulfil their own obligations.

Creditors may also suspend performance if it
becomes evident the debtor will not perform
when due, provided that the non-performance
is likely to have serious consequences. In such
cases, notice of suspension should be issued
promptly.
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Seizures

A means usually used by creditors while dem-
onstrating a due and payable claim against a
debtor is to seize, through a baliliff's notifica-
tion, (i) any cash amount in the debtor’s bank
account within the limit of the sums dues under
the claims, (ii) any intragroup claims or (iii) any
shares or securities of a company.

3. Out-of-Court Restructuring

3.1 Out-of-Court Restructuring Process
Under French law, two out-of-court proceedings
are available for a debtor in trouble:

* mandat ad hoc proceedings, which are with-
out time limit; and

+ conciliation proceedings, which last up to five
months.

Neither of these procedures triggers an auto-
matic stay of payment and enforcement actions.
Creditors are therefore not barred from taking
legal action against the debtor to recover their
claims, but those that have agreed to take part in
such proceedings usually also agree to abstain
from such action while they are ongoing.

In any event, the debtor retains the right to peti-
tion the relevant judge for a grace period under
Article 1343-5 of the French Civil Code. More
particularly, and pursuant to Article L. 611-7 of
the French Commercial Code, the debtor retains
this right to petition the judge if a creditor has
formally put the debtor on notice to pay, is suing
for payment or does not accept a request to
stay payment of its claim by the deadline set
by the conciliator. In the latter case, the judge
may order the postponement or rescheduling of
claims of the creditor that have not yet fallen due
for the duration of the conciliation proceedings.
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Before the 2021 Ordinance, there was limited
connection between out-of-court and in-court
proceedings. This ordinance tends to create
bridges between out-of-court amicable pro-
ceedings and insolvency proceedings, with the
idea that restructuring solutions could be nego-
tiated during the amicable phase and imple-
mented in the context of subsequent insolvency
proceedings. These evolutions concern both the
implementation of traditional restructuring plans
and the sale of business.

While out-of-court proceedings have the advan-
tage of confidentiality, a positive outcome
requires the debtor’s creditors called up to par-
ticipate in the negotiations to agree to make the
necessary efforts to ensure the continuation of
business. Neither the court-appointed concilia-
tor nor the debtor has the power to impose those
efforts on dissenting creditors in the context of
consensual proceedings (save some time-limit-
ed moratoria).

One path to overcome the opposition of dis-
senting creditors preventing the adoption of
a restructuring agreement negotiated during
the amicable proceedings is to use accelerat-
ed safeguard proceedings to benefit from the
cram-down system and force the adoption of the
safeguard plan. In this two-step model, a pre-
pack restructuring plan is negotiated during an
out-of-court procedure (conciliation) seeking the
support of a great number of creditors, with such
plan being implemented in the framework of a
collective proceeding (accelerated safeguard).

Ad hoc creditor groups or steering committees
may be formed during out-of-court proceedings
but there are no mandatory rules or obligations
related to creditor steering committees. The
agent for lenders under a secured credit facil-
ity may form a steering committee of lenders
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to help organise the negotiations amongst the
pool of lenders. Noteholders may also organise
themselves through ad hoc groups to represent
them during restructuring negotiations. A single
creditor, or a consortium of two or three credi-
tors, may purchase a large portion of outstand-
ing debt and then negotiate directly with the
company or play an outsized role in an ad hoc
group or steering committee.

When structuring a financing, lenders are strong-
ly encouraged to agree in advance on a set of
rules that would be applicable in subsequent
restructuring proceedings, usually through inter-
creditor agreements. In this way, creditor groups
may further negotiate and reach agreements and
may arrange their competing rights to receive
payments of cash or other property from a com-
pany, as well as determining timelines and details
with respect to such creditor groups’ respective
abilities to exercise remedies. Such agreements
will have particular importance in the opening
of subsequent court-administered proceedings.

Lastly, a conciliation may also be opened to
organise the partial or total sale of the business
(ie, a pre-pack sale plan), which could be imple-
mented, where appropriate, in the context of
a subsequent safeguard (for partial sale only),
judicial reorganisation or liquidation proceed-
ings. As in the pre-packaged safeguard plan,
the main interests in using the pre-pack sale
framework lie in the confidentiality attached to
the court-assisted amicable proceedings during
the preparation phase and the reduction in the
duration of the subsequent court-administered
proceedings.

3.2 Legal Status

Out-of-court restructuring agreements are pure-
ly contractual and solely apply to the parties
who participate and agree to the restructuring
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plan. Such restructuring agreements cannot be
imposed on creditors who did not participate in
the conciliation process or who refused to agree
to the terms.

When the conciliation agreement is formally
approved (homologué) by the court, the judge
assesses the fairness between the creditors
involved in the agreement, and more particularly
ensures that the agreement does not impair the
rights of the non-signatory creditors.

4. Statutory Restructuring,
Rehabilitation and Reorganisation
Proceedings

4.1 Opening of Statutory Restructuring,
Rehabilitation and Reorganisation
Accelerated Safeguard

The French accelerated safeguard is a restruc-
turing procedure suited for companies that
need to reach a swift agreement with creditors
while minimising the disruption to their business
operations. To be eligible to access accelerated
safeguard proceedings, the debtor must meet
the following conditions:

« its financial statements must have been certi-
fied by an auditor (commissaire aux comptes)
or drawn up by a chartered certified account-
ant (expert-comptable);

« it must be subject to ongoing conciliation
proceedings;

« it must have prepared a draft safeguard plan
ensuring the continuation of its business as a
going concern that is likely to be supported
by enough parties that will be impaired by
such plan to render its adoption plausible
within an initial two-month period, which may
be extended to up to four months upon the
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request of the debtor and the court-appointed
administrator; and

+ it must not have been insolvent for more
than 45 days when it initially applied for the
opening of conciliation proceedings.

If the debtor does not meet the conditions
that require creditors’ classes to be formed,
the court must order such constitution in the
decision opening the proceedings. The regime
applicable to standard safeguard proceedings
is broadly applicable to accelerated safeguard
proceedings.

Safeguard

The French safeguard procedure is a preventive
restructuring process designed to help compa-
nies in financial distress but not yet insolvent.
Only the debtor can initiate this process, and it
must demonstrate serious financial challenges
without having reached a state of cash flow
insolvency. The procedure is available to a wide
range of businesses, including corporate enti-
ties and individual entrepreneurs, and is aimed
at helping businesses reorganise their debts and
operations while under court protection.

Judicial Reorganisation

When the debtor is insolvent, defined under
French law as the inability to pay its debts
as they fall due with its immediately available
assets, and rescue does not appear to be
impossible, the management of the distressed
company must request the opening of judicial
reorganisation proceedings no later than 45 days
from the date on which the company becomes
insolvent (provided that conciliation proceedings
are not pending).

Any unpaid creditor or the public prosecutor may

request the court to open judicial reorganisation
proceedings should the legal requirements to do
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so be met. The effects of an involuntary judicial
reorganisation are similar to those of voluntary
judicial reorganisation proceedings.

The goals of judicial reorganisation proceedings
are the sustainability of the business, the preser-
vation of employment and the payment of credi-
tors, in that order.

As it is a court-administered proceeding, the
insolvency judge opens a six-month “obser-
vation period”, renewable for up to 18 months
(against a maximum of 12 months under safe-
guard proceedings), during which the debtor
will negotiate a waiver of debt or rescheduling
with its creditors. Unlike out-of-court proceed-
ings, a judicial reorganisation is public, and pre-
filing claims are automatically stayed against the
company.

At the end of the observation period, the judge
will make an order for:

* the continuation of the business through a
reorganisation plan;

+ the sale of all or part of the debtor’s assets
through a sale plan; or

« if the latter fails, conversion into liquidation
proceedings.

4.2 Statutory Restructuring,
Rehabilitation and Reorganisation
Procedure

Automatic Stay

In court-administered proceedings, the auto-
matic stay on claims prevents creditors from
enforcing security (except for security interests
relying on title transfer, such as a security trust
or a Dailly security assignment).
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Adoption of a Restructuring Plan

In court-administered proceedings, creditors
(and, if applicable, equity holders) must be con-
sulted regarding the manner in which the debt-
or’s liabilities will be settled under the safeguard
or reorganisation plan (debt write-offs, payment
terms or debt-for-equity swaps) prior to the plan
being approved by the court. The rules govern-
ing consultation will vary depending on the size
of the business.

If a class-based consultation is mandatory in
accelerated safeguard proceedings, the crea-
tion of such classes will only be compulsory if
the debtor is above certain thresholds in safe-
guard or judicial reorganisation proceedings (as
described in the following).

This applies to companies that meet or exceed
either of the following thresholds on the date of
the petition for the commencement of proceed-
ings:

+ 250 employees and EUR20 million in net
turnover; or

+ EUR40 million in net turnover (on a
standalone basis or together with other
entities that they hold or control, within the
meaning of Articles L. 233-1 and L. 233-3 of
the French Commercial Code).

Classes can also be created upon the debtor’s
request — and with the authorisation of the super-
visory judge - if the debtor in possession does
not meet such thresholds. Even if the debtor
in accelerated proceedings does not meet the
thresholds that require affected creditors’ class-
es to be formed (as mandated), the court must
order such formation in the decision opening the
proceedings.

15 CHAMBERS.COM

The judicial administrator is responsible for
drawing up the classes and informing each
affected party that it is a member of a class.
On the basis of objective verifiable criteria, they
must also allocate the affected parties in classes
representing a sufficient commonality of eco-
nomic interest (communauté d’intérét économ-
ique suffisante) in compliance with the following
conditions:

« creditors whose claims are secured by secu-
rity interests in rem (sdretés réelles) and other
creditors (such as unsecured) shall belong to
different classes;

« the class formation shall comply with
subordination agreements entered into before
the commencement of proceedings, which
must have been brought to the attention of
the judicial administrator within ten days of
their notification to each affected party of its
membership in a class;

+ equity holders shall be allocated to one or
more classes; and

* in respect of creditors secured by a security
trust (fiducie) granted by the debtor, only the
amount of their claims that are not secured by
such security trust is taken into account.

The judicial administrator shall notify each
affected party of the criteria for class formation
and the determination of the voting rights cor-
responding to the affected claims or rights allow-
ing them to cast a vote.

The consultation involves the submission of a
draft plan prepared by the debtor with the assis-
tance of the judicial administrator for considera-
tion by the affected parties (except in judicial
reorganisation proceedings, where any affected
party may submit an alternative plan to the vote
of the class(es)).
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The decision shall be taken by each class by
a two-thirds majority of the votes held by the
members casting a vote.

Treatment of Dissenting Creditors

To cram-down dissenting minority creditors and
enable the court to adopt a plan despite the neg-
ative vote of one or several classes, the following
general conditions must be met.

* The plan complies with these conditions for
its adoption by the court:

(a) the classes have been duly formed in
accordance with the rules;

(b) affected parties that share a sufficient
commonality of interest within the same
class are treated equally and in proportion
to their claim or right;

(c) the plan has been duly notified to all the
affected parties;

(d) if there are dissenting affected parties,
the plan meets the “best interests of
creditors” test — ie, no dissenting party
is worse off as a result of the plan
than it would be if the order of priority
of payments in a judicial liquidation
were applied (whether in the event of
a piecemeal sale or a court-ordered
disposal plan — plan de cession) or in the
event of a better alternative solution if the
plan was not approved;

(e) where applicable, any new financing is
necessary to implement the plan and
does not excessively impair the interests
of the affected parties; and

(f) the interests of all affected parties are
sufficiently protected;

+ approval of the plan by a majority of classes
(necessarily including a class of secured
claims or a class having a higher rank than
the class of unsecured creditors) or by a class
“in the money” other than capital holders;
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+ compliance with the absolute priority rule —
ie, the claims held by a dissenting class of
affected parties are fully paid (by identical or
equivalent means) if a lower-ranking class is
entitled to be paid or retains an interest within
the plan; and

» compliance with the rule according to which
the plan shall not permit a class to receive
or retain more than the total amount of its
receivables or interests.

Where one or more classes of equity holders
have been constituted and have not approved
the plan, the plan can be imposed on such dis-
senting equity holders in the following circum-
stances:

« if the threshold criteria are met (see the fore-
going) — if there is no economic interest left, it
is reasonable to assume that the shareholders
will be “out of the money” in the event of a
liquidation/disposal plan;

+ in respect of the preferential subscription
rights of the shareholders; and

« if the plan does not provide for the transfer of
all or part of the rights of the dissenting class
or classes of equity holders.

Judicial reorganisation proceedings broadly take
place in a manner that is similar to safeguard
proceedings, subject to certain specifics. The
main differences are as follows:

- if the debtor does not meet the required
threshold(s), the authorisation to form classes
of affected parties may also be requested
from the supervisory judge by the judicial
administrator on its own, without the debtor’s
approval (in addition to being requested by
the debtor);

+ any affected party may submit a draft plan to
the vote of the classes;



FRANCE [ AW AND PRACTICE

Contributed by: Saam Golshani, Anne-Sophie Noury and Alicia Bali, White & Case

« if the plan has not been approved by all
classes of affected parties, the court can
decide to apply the cross-class cram-down
mechanism at the request of any affected
party (in addition to the debtor or the
administrator with the debtor’s consent); and

« if the plan is not approved through the class-
based consultation procedure (whether by
regular approval by the classes of affected
parties or by a cross-class cram-down), the
approval of the plan may occur through the
individual consultation rules.

Treatment of New Money Claims

New money and post-money privileges are
granted to creditors who provide new financing
to a company undergoing certain restructuring
or insolvency procedures, such as safeguard or
conciliation proceedings. A debt claim benefit-
ing from a new money privilege may be given
different treatment from old money in any subse-
quent court-administered proceedings. The new
investors will enjoy a priority of payment over all
pre-commencement and post-commencement
claims (subject to certain exceptions, including
with respect to certain post-commencement
employment claims and procedural costs) in
the event of subsequent court-administered pro-
ceedings. Such claims benefiting from this new
money privilege may also not be rescheduled or
written off by a safeguard or reorganisation plan
without their holders’ consent, even through
a cram-down or a cross-class cram-down (in
the event that classes of affected parties are
formed).

4.3 The End of the Restructuring,
Rehabilitation and Reorganisation
Procedure

In safeguard and judicial reorganisation proceed-
ings, after the draft plan has been adopted by
the class(es), the court must ensure that certain

17 CHAMBERS.COM

conditions are met, and notably that the interests
of all parties affected are sufficiently protected.
In any case, the court may refuse to adopt the
plan if it does not provide a sufficient perspective
to avoid the debtor’s insolvency or to ensure the
viability of the business.

The judgment adopting the plan makes its provi-
sions enforceable against all parties.

4.4 The Position of the Debtor in
Restructuring, Rehabilitation and
Reorganisation

From the date of the judgment opening court-
administered proceedings, the debtor is pro-
hibited from paying debts incurred prior to the
opening of the proceedings subject to specified
exceptions, which essentially cover:

* the set-off of reciprocal receivables arising
prior to the opening judgment, provided that
debts were certain, due and payable (cré-
ances certaines, liquides et exigibles) before
the opening judgment;

« the set-off of related (connexes) debts (ie,
when they arise from the same account,
from the same contract or from different
agreements that all belong to a global
contractual framework);

» payments authorised by the supervisory
judge (juge commissaire) to recover assets,
whether they are pledged or retained by a
creditor based on a retention right, or consti-
tute collateral in a security trust estate (pat-
rimoine fiduciaire) required for the continued
operation of the business; and

* paying a carrier requesting payment directly
from the debtor.

In safeguard proceedings, the debtor remains in
possession and is allowed to carry out day-to-
day transactions. However, any transaction that
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would entail the sale of an important asset of the
business would be subject to the supervisory
judge’s authorisation. The judge may indeed
authorise the sale of certain assets on a piece-
meal basis if the situation so requires.

The sale of the business as a whole is not pos-
sible (in contrast to judicial reorganisation pro-
ceedings).

However, the court may authorise the sale of
certain assets, either on a piecemeal basis or as
a going concern if such assets form an autono-
mous branch, provided that the debtor can con-
tinue to run its business as a going concern with-
out affecting its ability to present a safeguard
plan. It can also be a term of a restructuring plan
that disposals are executed on a pre-agreed
basis and that certain creditors voting on the
plan can acquire those assets. The plan needs
to be approved by the requisite majorities, and
the price needs to be legitimate and set at a
fair value to avoid claims of unfair prejudice and
material irregularity.

In judicial reorganisation proceedings, the court
appoints a judicial administrator to be in charge
of assisting the management of the debtor’s
business. The management of the debtor will
continue the daily management of the business,
while the judicial administrator supervises and
sometimes authorises in advance any excep-
tional decisions to be taken about the debtor’s
assets.

4.5 The Position of Office Holders

in Restructuring, Rehabilitation and
Reorganisation

During the observation period of judicial reor-
ganisation proceedings, the court appoints a
judicial administrator to be in charge of assist-
ing the management in the debtor’s business.
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The management of the debtor will continue to
operate the daily management of the business,
while the judicial administrator supervises —and
sometimes authorises in advance — any excep-
tional decisions to be taken about the debtor’s
assets. During liquidation proceedings, however,
a liquidator is appointed by the court, and the
management of the debtor is usually (but not
necessarily) divested of all rights pertaining to
the business of the debtor and the disposal of
assets. Given the severity of the financial difficul-
ties encountered by the distressed debtor, the
business of the company will usually be man-
aged entirely by the liquidator.

In judicial reorganisation proceedings, the
judicial administrator has the exclusive power
to continue or terminate the debtor’s execu-
tory contracts. The judicial administrator may
request the termination of an executory contract
if such termination is deemed necessary to pro-
tect the interests of the debtor in possession and
does not excessively prejudice the other party’s
rights. If contracts are continued, the debtor
and the creditor remain in the same situation as
existed prior to the opening of the proceeding.
The creditor shall continue to honour its com-
mitments and obligations despite the default of
payment by the debtor prior to the proceedings.
If the contract is rejected, the effect may also be
favourable to the debtor since the burden will be
reduced. The creditor will have to file its claim
resulting from the rejection of the contract. The
same provisions apply in liquidation proceedings
that open with an observation period.

4.6 The Position of Shareholders and
Creditors in Restructuring, Rehabilitation
and Reorganisation

Outside of insolvency proceedings, existing
equity owners may be entitled to receive divi-
dends if legal requirement for such distribution
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are met (which implies that there is a distribut-
able profit).

In safeguard or judicial reorganisation pro-
ceedings, equity owners will be regrouped into
class(es) of equity holders if the legal require-
ments for class-based consultation are met or if
the supervisory judge order such consultation.
In this case, they shall vote on the drafting plan
under the rules governing votes at sharehold-
ers/equity holders’ general meetings, except the
decision is taken at the same two-thirds major-
ity. Similar to dissenting creditors, a plan may
be imposed on equity holders if specific legal
conditions are met (for more information, see
4.2 Statutory Restructuring, Rehabilitation and
Reorganisation Procedure).

5. Statutory Insolvency and
Liquidation Procedures

5.1 The Different Types of Liquidation
Procedure

Judicial liquidation proceedings apply to a
debtor that is insolvent and whose recovery is
manifestly unfeasible. The liquidation proceed-
ing may be initiated by an insolvent debtor, a
creditor or the public prosecutor.

The purpose of such a proceeding is to liquidate
a company by selling it as a whole or by selling
each branch of activities or asset one by one.

To request the court to open an immediate lig-
uidation proceeding, the debtor must show evi-
dence that its recovery is hopeless and obviously
impossible. The court may order the immediate
liquidation of the debtor’s assets and will appoint
a liquidator to replace the debtor in its manage-
ment and proceed with the sale of the assets
(private sale or auction).
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However, when it seems possible that all or part
of the business has the chance to be sold to a
third party, then the operation of the company
will continue temporarily for up to six months.

A simplified variant of such proceedings does
exist, if the debtor meets three criteria: (i) it does
not own any real estate property; (ii) its number
of employees in the six-month period preceding
the opening judgment is five at most; and (iii) its
net turnover is below EUR750,000.

Under simplified judicial liquidation proceedings,
claims do not have to be verified, the judicial
liquidator is not required to ask the bankruptcy
judge to sell the debtor’s assets and the pro-
ceeding should last in principle no more than
six months, or one year if the debtor employs
at least one employee and has a net turnover
in excess of EUR300,000; in both cases, the
court may extend the proceeding duration for
an additional three-month period. It should be
noted that there is no sanction attached to failing
to comply with the time limit, and the proceed-
ing is not automatically terminated on expiry of
the time limit.

5.2 Course of the Liquidation Procedure
Creditors must file a petition for their claims
within two months from the publication of the
opening judgment in the BODACC (Official
Gazette for Civil and Commercial Announce-
ments). Creditors residing outside of France can
avail themselves of an extension period of up to
four months for declaring their claims. Failure
to file a claim within this time limit will render
the creditors unable to take part in the subse-
quent distribution of funds as part of the plan.
All claims are required to be declared, whether
contingent or unquestionable.
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The proceedings may be officially commenced
from the judgment ruling, the beginning of the
judicial reorganisation or the opening of liquida-
tion proceedings.

During liquidation proceedings, a liquidator is
appointed by the court, and the management
of the debtor is usually (but not necessarily)
divested of all rights pertaining to the business of
the debtor and the disposal of assets. Given the
severity of the financial difficulties encountered
by the distressed debtor, the debtor’s estate will
usually be managed entirely by the liquidator.

5.3 The End of the Liquidation
Procedure(s)

The court will end the judicial liquidation pro-
ceedings when either of the following occurs:

* no due liabilities remain, or the liquidator has
sufficient funds to pay off the creditors; or

« continuation of the liquidation operations
becomes impossible due to insufficient
assets.

5.4 The Position of Shareholders and
Creditors in Liquidation

Pursuant to French law, pre-insolvency attach-
ments by the debtor may be frustrated if they
result from preventive attachments that have not
been converted to definitive attachments prior to
the opening judgment.

Regarding attachment of title, creditors who
benefit from a valid retention of title clause may
be able to exercise their repossession right if the
good subject to the clause remains unpaid and
is part of the debtor’s estate on the date of the
opening judgment. However, subtleties do exist
when it comes to enforcing such right to repos-
sess; for instance, if the contract containing the
retention of title clause has not been published
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on a public registry, the creditor will have to file a
proof of property ownership within three months
of the publication of the opening judgment, in
addition to his or her proof of claim. Failing this,
his or her right of property will become unen-
forceable against the liquidation estate.

With regard to set-offs, French law provides that
the opening of insolvency proceedings entails
an automatic suspension, which prohibits any
payment of claims predating the opening of
proceedings, including by way of set-off; excep-
tionally, set-offs may be made between related
claims (compensation de créances connexes).
Under French law, claims are considered to be
related if they are of the same nature (contractual
or tortious) and arise from the same contract or
set of contracts, or from the same event. Even
if the creditor holds claims that can be qualified
as related, he or she is still obliged to file a proof
of claim, failing which his or her claims will be
unenforceable such that it will be impossible to
set off such claims.

Creditors, secured and unsecured, are not enti-
tled to disrupt the liquidation proceedings — they
could ask the bankruptcy judge to be appointed
as a proceeding supervisor (contrdleur), but such
appointment does not vest the appointed credi-
tor with significant rights regarding the imple-
mentation of the liquidation proceeding.

In addition, creditors, secured and unsecured,
will remain subject to an automatic stay. By way
of exception, creditors benefiting from pledges
are entitled to ask for the judicial assignment of
their pledges, which would result in an exclusive
right in the proceeds of the sale of the pledge
asset.

Regarding rights, remedies and liens against
third parties, they are not subject to any auto-
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matic stay, but the automatic acceleration result-
ing from the opening judgment will not be bind-
ing on guarantors who are natural persons.

6. Cross-Border Issues in
Insolvency

6.1 Sources of International Insolvency
Law

The principal legislation that applies to cross-
border restructuring and insolvency cases
involving France and other EU member states is
European Regulation 2015/848 of the European
Parliament and of the Council of 20 May 2015 on
insolvency proceedings (recast), as amended,
in particular by Regulation (EU) 2018/946 of the
European Parliament and of the Council of 4 July
2018 (the EU Insolvency Regulation).

When the other country is an EU member state
(excluding Denmark), the European texts appli-
cable in this matter — particularly the European
Regulation — are based on the principle of the
immediate and automatic recognition of deci-
sions relating to the opening, running and clos-
ing of insolvency proceedings in all other EU
member states, without any special procedure
or declaration of enforceability being required.
There are few defences available that could pre-
vent enforcement (eg, public policy incompat-
ibility).

6.2 Jurisdiction

The main rules under French insolvency law
determining which jurisdiction’s decisions, rul-
ings or laws are paramount are those provided
by the EU Insolvency Regulation, with the main
test being the centre of main interests (COMI).

The COMI is the place where the debtor con-
ducts the administration of its interests on a
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regular basis, and which is ascertainable by
third parties. The presumption that the COMI is
placed at the registered office will not apply if the
registered office has changed in the preceding
months.

6.3 Applicable Law

The EU Insolvency Regulation applies within
the EU (except in Denmark) to public insolvency
proceedings, as defined therein and listed in its
Annex A (including safeguard, accelerated safe-
guard, judicial reorganisation and judicial liqui-
dation proceedings). It provides that the courts
of the member state in which a debtor’s COMI
is situated have jurisdiction to commence the
main insolvency proceedings relating to such
debtor. The determination of a debtor’s COMI
is a question of fact on which the courts of the
different member states may have differing, and
even conflicting, views.

6.4 Recognition and Enforceability

In countries where the EU Insolvency Regula-
tion does not apply and insolvency judgments
are made in a jurisdiction that does not have a
treaty with France, recognition will no longer be
automatic and will instead be subject to a court
declaration of enforceability (exequatur).

6.5 Co-ordination in Cross-Border Cases
France has not adopted the UNCITRAL Model
Law on Cross-Border Insolvency (1997) (Model
Law) (in contrast to the UK). However, the EU
Insolvency Regulation has introduced some pro-
visions to facilitate the co-ordination of insolven-
cy proceedings opened against companies that
are part of the same group.

6.6 Foreign Creditors
Foreign creditors benefit from the following spe-
cific provisions:
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+ an additional delay of two months to file their
claims from the date of publication of the
opening judgment in the Bulletin officiel des
annonces civiles et commerciales (BODACC)
(four months for French creditors); and

+ in accordance with the EU Insolvency
Regulation, the opening of insolvency
proceedings in France will not affect the
rights in rem of creditors or third parties in
respect of tangible or intangible — or movable
or immovable — assets, nor specific assets
and collections of indefinite assets as a whole
that change from time to time, belong to the
debtor and are situated within the territory
of another member state at the time of the
opening of proceedings.

7. Duties and Liability of Directors
and Officers

7.1 Duties of Directors

There is no list of directors’ management duties.
Courts apply a standard of reasonable and due
care (formerly known as “gestion en bon pere
de famille”). The directors need to act as ordi-
narily prudent directors with typical professional
care, diligence and effectiveness, placed in the
same situation and in similar circumstances, and
should take into account material facts that are
specific to a case in order to make their deci-
sions.

Directors should always act in the best interest
of the company and do not owe any other duties
towards the shareholders and third parties, such
as creditors (no “shift” in directors’ duties occurs
under French law when a company is on the
verge of insolvency).

Despite there being no shift of directors’ duties
under French law, company directors are still
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required by law to file for appropriate in- or out-
of-court proceedings within 45 days of the date
of cash flow insolvency.

7.2 Personal Liability of Directors

Directors, managers and officers of French com-
mercial companies (whether listed or unlisted)
should always act in the company’s corporate
interest to avoid the risk of civil or potentially
criminal liability. When a company becomes
financially distressed, and especially when it
approaches the state of cash flow insolvency
(cessation des paiements), the need to care-
fully consider any source of liability (and related
possible cash contributions) may become par-
ticularly acute. Accordingly, directors, managers
and officers of these companies should follow
certain relevant guidelines and practical steps
in order to mitigate the risk of liability.

In the context of judicial liquidation proceedings
(liquidation judiciaire), courts may decide that all
or part of the liabilities of the company shall be
borne by all or part of the directors, provided that
the following three conditions are met.

* There is a shortfall of assets (ie, the assets of
a company are insufficient to meet its current
and outstanding liabilities).

* The relevant director has committed
mismanagement prior to the opening of the
liquidation proceedings (any mismanagement
may be grounds for an action for damages,
except for simple negligence of the director).
For example, failure to file or delayed filing
of insolvency proceedings, or inadequate
investment decisions in view of the financing
situation of the company, may be regarded
as mismanagement if such behaviour has
resulted in the incurrence of additional
liabilities.
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* The director’s mismanagement contributed to
the shortfall of assets.

De jure and de facto directors may be held liable
even though the mismanagement has indirectly
contributed to, or is only one amongst several
causes for, the shortfall of assets, and the courts
have full discretion to hold a director liable — as
well to determine as the amount of each direc-
tor’s contribution — and may therefore decide
that a director shall contribute to the whole
shortfall of assets.

This action may be initiated by the liquidator, the
public prosecutor or, subject to certain condi-
tions, the proceeding supervisors (contrdleurs)
within three years following the opening judg-
ment of the liquidation proceedings.

Directors’ board members of joint-stock com-
panies (sociétés anonymes) qualify as de jure
directors, and are in principle jointly and sever-
ally liable. By way of exception, board members
who have voted against the detrimental decision
may avoid such liability.

7.3 Duties and Personal Liability of
Officers

Under French Law, supervisory board mem-
bers (if they are only vested with monitoring and
supervisory powers) do not qualify as de jure
directors; therefore, unless they have acted as
de facto directors (ie, interfered with the man-
agement of the business without having been
formally appointed as director, either by taking
management decisions directly or instructing
the directors on their management decisions),
they do not in principle incur any specific liability
relating to bankruptcy proceedings.

However, supervisory board members are still
liable for personal misconduct in the perfor-
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mance of their duties. By way of exception, they
may be held civilly liable for offences committed
by members of the management board if, having
become aware of them, they did not disclose
them to the general meeting of shareholders.

7.4 Other Consequences for Directors
and Officers

Professional (Civil) Sanctions

Personal disqualification or management prohi-
bition is applicable to directors in a limited list
of circumstances, such as abusively pursuing a
loss-making activity for personal gain, refraining
from co-operating with the judicial administra-
tor or other judicial bodies, or paying a creditor
regardless of the cash flow insolvency situation.
The action can be brought by the liquidator, the
creditor’s representative or the public prosecu-
tor.

Criminal Sanctions

Criminal bankruptcy (banqueroute) is applicable
to directors in reorganisation or liquidation pro-
ceedings that have committed any of the offenc-
es listed in the French Code de Commerce (eg,
having used ruinous means to obtain funds, hav-
ing embezzled or concealed all or part of the
debtor’s assets or having fraudulently increased
the debtor’s liabilities) and is sanctioned by five
years’ imprisonment and a fine of EUR75,000.
Directors may also be exposed to ancillary
offences as a result of behaviours contrary to
the public policy rules of insolvency proceedings
(eg, breaching the prohibition on payments).
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8. Setting Aside or Annulling a
Transaction

8.1 Circumstances for Setting Aside a
Transaction or Transfer

In judicial reorganisation or liquidation pro-
ceedings, when a debtor goes into insolvency,
the insolvency court may declare void certain
transactions that have been entered into dur-
ing the hardening period (nullités de la période
suspecte).

An exhaustive list of transactions that are set
aside by the court when carried out during the
hardening period is provided by the French
Commercial Code, as follows:

+ any deed entered into without consideration
of transferring title to movable or immovable
property;

+ any bilateral contract in which the debtor’s
obligations significantly exceed those of the
other party;

* any payment, by whatever means, made for
debts that had not fallen due on the date
when payment was made;

« all payments for outstanding debts, if not
made by cash settlement or wire transfers,
remittance of negotiable instruments or Dailly
assignment of receivables;

+ deposits or consignments of money made
under Article 2350 of the Civil Code in the
absence of a final judgment;

+ any contractual security interest or contractu-
al right of retention granted over the debtor’s
assets or rights for debts previously incurred,
unless they replace a previous security inter-
est of at least an equivalent nature and base
and with the exception of the assignment of
professional receivables (Dailly assignment)
made in the execution of a framework agree-
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ment entered into prior to the date of insol-
vency;

+ any legal mortgage attached to judgments of
condemnation constituted over the debtor’s
assets for debts previously incurred;

* any protective measure, unless it gave rise to
a recording or registration before the date of
insolvency;

+ any granting exercise or reselling of stock
options;

+ any transfers of movables or assignment of
rights into a trust estate, unless this transfer
or assignment occurred as security for a debt
simultaneously incurred; and

+ any amendment to a trust agreement
affecting the rights and movables already
assigned or transferred to a trust estate
as security for debt incurred prior to such
amendment.

In addition, any payment made or any transac-
tion entered into during the hardening period is
subject to optional voidance at the discretionary
power of the insolvency court, subject to the ful-
filment of two conditions:

+ the payment or transaction took place during
the hardening period; and

« at the time of the payment or transaction, the
contracting party knew that the debtor was
insolvent at the relevant time.

The hardening period starts from the date the
debtor becomes insolvent and may be back-
dated by the insolvency court up to 18 months
before the insolvency judgment. If a concilia-
tion agreement has been reached and formally
approved prior to the opening of the judicial
reorganisation or liquidation proceeding, the
insolvency date cannot be set at a date before
the court order approving the conciliation agree-
ment.
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8.2 Claims to Set Aside or Annul a
Transaction or a Transfer

A petition to annul a voidable payment or a trans-
action may be brought by the judicial administra-
tor/liquidator, the creditors’ representative, the
commissaire a I’exécution du plan or the public
prosecutor. Under French law, a petition relating
to the hardening period may only be brought in
an insolvency proceeding to the extent that the
insolvency test is met.

Any views expressed in this publication are strictly those

of the authors and should not be attributed in any way
to White & Case LLP.
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White & Case has a team in Paris that is one of
the most complete and developed in the market,
with interdisciplinary expertise and experience
that is second to none. White & Case is one of
the very few international firms to offer such
a high level of expertise in handling the most
delicate and complex restructuring briefs. The
team adapts efficiently to difficult environments
and crisis situations, and is particularly known
for its capacity to assist proactively and avoid
foreseeable crises. The team works routinely
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on complex restructurings, from negotiation
and mediation to litigation and counselling.
White & Case represents debtors, creditors,
committees, fiduciaries and lender groups in
formal bankruptcy and insolvency proceedings
in courts worldwide, as well as in intricate out-of-
court financial restructurings, recapitalisations
and rescue financings. It also represents buyers
and sellers of distressed loans and claims, and
in distressed M&A mandates.

Anne-Sophie Noury is a partner
in White & Case’s global
financial restructuring and
insolvency practice and head of
the restructuring department in
Paris. With nearly 20 years of
experience, Anne-Sophie is one of the pre-
eminent restructuring lawyers in the French
market, with extensive experience in distressed
LBO transactions and cross-border
restructurings. She advises companies,
shareholders, debtors and investors on both
domestic and cross-border complex matters,
takeovers of distressed companies, corporate
reorganisations and insolvency proceedings.
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The French Restructuring and Insolvency
Framework

In 2024, the French restructuring and insolvency
framework continues to adapt to both domes-
tic and global economic challenges, creating an
evolving landscape for companies and investors.
Several key trends are shaping the business
environment, making it crucial for those looking
to operate in the country to stay informed.

The number of insolvency cases in France has
risen sharply in 2024, with over 33,000 judg-
ments opening proceedings in the first half of the
year alone, representing a significant increase
over the previous year. The majority of these
cases involve liquidation, but reorganisation pro-
cedures are also on the rise, largely driven by
companies grappling with inflation, increasing
interest rates and broader economic slowdowns.
The increase in these cases indicates that finan-
cial stress across industries is growing, making it
vital for businesses to prepare for potential finan-
cial difficulties and explore restructuring options
proactively.

In the first quarter of 2024, 17,088 businesses
failed, the highest number since 2015, repre-
senting a 19.4% increase compared to 2023.
Sectors such as real estate struggled signifi-
cantly, and the fle-de-France region saw a 30%
increase in business defaults. However, there
were also positive signs, as the rate of failure
slowed compared to previous years, with some
industries like food services and sports activi-
ties returning to growth. Despite the high num-
ber of failures, regions like Hauts-de-France
and Nouvelle-Aquitaine showed resilience, with
smaller increases. The overall trend suggested
a possible slowdown in business failures, with
the year potentially ending with around 64,000
insolvencies.
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In the second quarter of 2024, the number of
business failures remained high (16,371 cases)
— ie, still higher than pre-COVID-19 levels — but
with a smaller increase of 23%. Microenterpris-
es were particularly affected, while larger com-
panies (over 100 employees) saw a decline in
defaults. Some sectors, such as retail and the
bakery industry, experienced fewer failures, while
others like freight transportation, IT consulting,
and construction continued to struggle. Despite
the ongoing difficulties, there were hopes for a
further deceleration in business failures in the
coming months, though economic conditions
remained fragile due to lingering COVID-19-re-
lated debts. The forecast for 64,000 failures by
year-end remained plausible.

Nevertheless, the recent surge in business fail-
ures should not be overinterpreted, as it was
expected in economic forecasts. During the
COVID-19 crisis, there were very few insolven-
cies due to the massive distribution of French
state-backed loans (Programme Grande Ecole
(PGE)), which saved many businesses that
would otherwise have gone bankrupt, keeping
them alive artificially.

The recent increase in business insolvencies has
occurred under unique conditions.

* Three years of below-normal levels: From
2020 to 2022, there was an average of 33,300
insolvencies annually, compared to an aver-
age of 58,700 per year from 2010 to 2019.

+ A sharp rise in interest rates: This hike
has been particularly impactful, following
an exceptionally long period of monetary
stability. There was no monetary tightening
between August 2011 and July 2022, making
the current increase more striking amid
inflationary pressures.
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* A decline in economic growth: This familiar
pattern of slowing growth has compounded
the challenges businesses face.

Therefore, the current numbers reflect a com-
bination of companies that did not fail during
the crisis and sluggish economic growth. The
rise in bankruptcies is happening now because
many businesses are starting to repay their PGE
loans. The anticipated “wave of bankruptcies”
had been postponed multiple times by the gov-
ernment, with initial repayments delayed from
March 2021 to March 2022 and then further
delayed until after the presidential election.
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This combination of PGE repayments, ris-
ing interest rates and weak economic growth,
especially in certain sectors like construction,
suggests that insolvencies will continue. The
backlog of failures still needs to be addressed,
and no immediate improvement in growth is on
the horizon. Ideally, this catch-up in bankrupt-
cies would have occurred during a period of
stronger economic activity. Nonetheless, there
are no specific sector trends, and various sec-
tors remains affected by the restructuring waves
putting aside the retail, real estate and transpor-
tation industries.

Any views expressed in this publication are strictly those
of the authors and should not be attributed in any way
to White & Case LLP.
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